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INCOME TAX
Recommendations of Expert 

Committee on GAAR

General Anti-avoidance Rules 

(GAAR) were introduced in the 

Income Tax Act, 1961 by the Finance 

Act, 2012 to apply with effect from 

April 1, 2013. Subsequently, based 

on numerous representations, an 

Expert Committee was constituted 

by the Prime Minister to advise on 

roadmap for implementing GAAR. 

The said Committee has made 

several far reaching 

recommendations in its report, 

some of which are summarized as 

follows: 

• Implementations of GAAR 

may be deferred by 3-years. 

• GAAR approving panel should 

consist of 5 members, with a 

Chairman being a retired High 

Court judge, and 2 independent 

representatives comprising 

prominent personalities from 

the field of finance and 

accounting.

• A negative list of transactions 

should be prescribed wherein 

GAAR will not be invoked. This 

will ensure that genuine forms 

of tax planning and tax savings 

scheme are protected.

• It is recommended that Circular 

no. 789 should be reinstated 

and if a Mauritian company 

possesses valid Tax Residency 

Certificate (TRC), treaty benefit 

should not be denied.

• Where specific anti-avoidance 

rules apply, GAAR should not be 

invoked.

• In order to invoke GAAR, 

monetary threshold of ` 3 crore 

should be applied, i.e. 

transactions leading to a tax 

benefit of upto ` 3 crore should 

be excluded from the ambit of 

GAAR.

• Tax collections from GAAR 

should not be reckoned as part 

of targets for the field officers 

and jurisdictional commissioners 

by virtue of which department 

would not invoke GAAR to 

meet tax collection targets.

• A distinction should be made 

between tax mitigation and tax 

avoidance; where a tax payer 

has a choice of adopting a 

method to pay less tax, he 
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should be permitted to do so, 

unless it's not a commercially 

driven transaction/ action. 

• Tax treaties should not be 

overridden by GAAR.

• Foreign Institutional Investors 

(FIIs) should not be taxed on 

gains from sale of listed 

securities, whether short-term 

or long-term gains.

• GAAR should not be invoked in 

respect of intra-group 

transactions which, if 

cumulatively considered, are tax 

neutral.

• Where GAAR is invoked, 

corresponding adjustments 

should be allowed to other 

taxpayers.

• All existing investments 

should be grandfathered and 

excluded from applicability 

of GAAR.

• GAAR should not apply where a 

resident of a country holds a 

valid TRC and is not hit by 

Limitation on Benefits clause, 

wherever such clause exists in a 

Treaty.

• Due weightage should be given 

to tenure of arrangements, 

payment of taxes and option to 

exit in deciding whether a 

transaction lacks commercial 

substance, while invoking 

GAAR.  

Comments: The recommendation 

to postpone implementation of 

GAAR for 3 years is welcome, as the 

adverse implications that GAAR 

provisions in their present form, 

would have had on the economy 

and business, do not appear to have 

been well thought through.  The 

recommendation to reinstate 

Circular no. 789 and provide 

protection to companies investing 

in India through Mauritius is also a 

welcome move and another attempt 

to restore investors' confidence, 

which had been adversely affected 

on account of recent retrospective 

amendments. The report also makes 

certain other welcome 

recommendations particularly 

relating to minimum monetary 

threshold to trigger GAAR, need to 

protect treaty benefits, broad-based 

approving panel headed by a retired 

High Court judge, etc.  It is expected 

that GAAR provisions as enacted 

would be amended taking into 

consideration the above 

amendments. 

Provisions relating to Advance 

Pricing Agreement ('APA') were 

introduced in the Income Tax Act, 

1961 vide Finance Act, 2012.  The 

rules/ mechanics for implementing 

the same, however, were to be 

notified by the Government.  The 

Government has vide Notification 

no. 36/2012 dated August 30, 2012, 

introduced rules for implementation 

of APA mechanism, the salient 

features of which are as under:

• Any person who has undertaken 

or is contemplating to undertake 

an international transaction shall 

be eligible to enter into an APA.

• Every person proposing to enter 

into an APA can make an 

application in prescribed form, 

requesting for a pre-filing 

consultation, including the 

following:

(i) determine the scope of the 

agreement;

(ii) identify transfer pricing 

issues;

(iii)determine the suitability of 

international transaction for 

the agreement;

Government notifies Advance 

Pricing Agreement Mechanism

(iv) discuss broad terms of the 

agreement. 

• APA shall not be binding on the 

Revenue or the assessee if there 

is a change in any of the critical 

assumptions. “Critical 

assumptions” mean the factors 

and assumptions that are so 

critical and significant that 

neither party entering into an 

agreement will continue to be 

bound by the agreement, if any 

of the factors or assumptions is 

changed.

• In case of anonymous pre-filing, 

the names of the assessee or the 

associated enterprise ('AE') are 

not to be given. However, 

details of the authorized 

representatives of the assessee 

who would be appearing before 

the authorities for the pre-filing 

discussions would need to be 

furnished.

• Unilateral, bilateral and 

multilateral APAs may be 

entered into. For unilateral 

APAs, the application has to be 

filed with the Director General 

of Income Tax (International 

Tax) ('DGIT'); whereas for 

bilateral and multilateral APAs, 

the application has to be filed 

before the Competent 

Authority.  The details to be 

furnished along with the 

application include the 

following:

o Corporate background of the 

assessee and its AEs;
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o Transaction flows of the 

multinational enterprise 

(volumes, directions and 

amounts) that may have an 

impact on the pricing of the 

covered transactions;

o Detailed functional analysis of 

the assessee and all relevant 

entities with respect to the 

covered transactions;

o Business strategies, including 

current and future Budget 

statements, projections and 

business plans for future 

period covered by proposed 

APA etc., general business and 

industry trends, future 

direction/ business strategy 

including R&D, production, 

and marketing;

o Copies of all relevant inter-

company agreements (pricing, 

cost sharing, licensing, 

distributorship etc.);

o Detailed analysis of industry 

and markets for all countries 

involved;

o Discussion of relevant legal 

considerations and 

requirements;

o Discussion of transfer pricing 

methodologies, policies, and 

practices used by the assessee 

and AEs for the covered 

transactions during the past 

three years, or business cycle 

as appropriate;

o Discussion of relevant rulings, 

APAs and other similar 

arrangements entered into 

with foreign tax 

administrations, for transfer 

pricing or other valuation 

bases, or other taxation 

matters entered into by the 

assessee.

Comments: The aforesaid 

Notification has operationalized the 

provisions relating to APA.  

Introduction of multilateral APAs is 

a welcome step as that will mitigate 

double taxation, as also, anonymous 

pre-filing consultations, as this will 

help the assessees to decide 

whether to go for APA without 

worrying about the confidential 

information coming into the 

knowledge of the Revenue. 

The issuance of the aforesaid is a 

positive development and it is 

expected that taxpayers at large 

would benefit from this mechanism, 

which will not only reduce 

uncertainty but also costly and time-

consuming litigation.

The Gujarat High Court, in case of 

Vodafone Essar Gujarat Ltd. has 

held that scheme of reconstruction 

cannot be considered as one for tax 

avoidance and overruled the 

decision of single judge, who had 

not approved the scheme. 

In this case, Vodafone Essar Gujarat 

Ltd. (“transferor”) filed a petition 

Gujarat High Court holds the 

scheme of reconstruction of 

tower business of Vodafone 

Essar Gujarat Ltd. – not tax 

avoidance

under Sections 391 to 394 of the 

Companies Act, 1956 to transfer its 

'Passive Infrastructure Assets' to 

Vodafone Essar Infrastructure Ltd. 

(“transferee”) free of liabilities and 

encumbrances. The corresponding 

liabilities were not to be 

transferred. No consideration was 

payable by the transferee nor were 

any shares to be allotted to the 

shareholders of the transferor. Post 

demerger, the transferee was to be 

made a substantially owned 

company of a new company to be 

formed by all or some of the 

shareholders of the transferee. 

Thereafter, the transferee was to be 

amalgamated/ merged into Indus 

Towers Ltd. 

The application was opposed by the 

Income-tax Department on the 

ground that since no consideration 

was involved, the scheme was 

designed for tax avoidance.  The 

petition was heard by the Company 

Judge, who came to the conclusion 

that the sole object of the Scheme 

was to avoid tax on income in 

excess of ` 3,500 crore and also 

stamp duty and VAT to the tune to ` 

600 crore, which would have been 

payable otherwise in case of 

transfer of assets. He accordingly 

refused to sanction the 

arrangement. On appeal by the 

company, the division bench of the 

Gujarat High Court sanctioning the 

scheme held, as follows: 

• The Scheme cannot be said to 

have no purpose or object and 

that it is a mere device/ 

subterfuge with the sole 

intention to evade taxes. While 

it is true that the Scheme may 

result in tax avoidance, it cannot 

be said that the only object of 

the Scheme is tax avoidance. In 

Vodafone International 

Holdings B.V 341 ITR 1 (SC) it 
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was held that the Revenue 

cannot start with the question 

as to whether the impugned 

transaction is a tax deferment/ 

saving device and that it should 

apply the “look at” test to 

ascertain its true legal nature. 

The business purpose of a 

transaction is evidence of the 

fact that the impugned 

transaction is not undertaken as 

a colourable or artificial device. 

It cannot be said that all tax 

planning is illegal/ illegitimate/ 

impermissible.

• The Revenue's argument that 

the transfer is void for want of 

consideration is not acceptable 

because it is not a party to the 

transaction. Even a 

consideration of one rupee can 

be said to be a valid 

consideration and it is not 

necessary that consideration is 

always a monetary 

consideration. In a 

reconstruction, there is a give 

and take and mutual/ reciprocal 

promises and obligations, which 

can be said to be consideration 

for each other. 

Comments: This ruling re-

emphasizes the position of law that 

legitimate tax planning is 

permissible and cannot be equated 

with tax avoidance.  In other words, 

every person has the right to 

arrange its affairs in a manner to 

achieve tax efficiencies and the 

transaction cannot be disregarded 

merely because it leads to a tax 

benefit. Significantly, the Court has 

also observed that consideration, in 

a scheme of reconstruction need 

not always be monetary 

consideration and they are mutual/ 

reciprocal provisions and objectives, 

would constitute consideration.  

The scheme could not be said to be 

for tax avoidance on the ground 

that it did not envisage a monetary 

consideration. 

The Supreme Court, in the case of 

Smifs Securities Ltd: 24 

taxmann.com 222, held that 

goodwill arising on acquisition of 

business was eligible for 

deprecation under Section 32(1)(ii) 

of the Income Tax Act, 1961.  

In the aforesaid case, pursuant to 

the scheme of amalgamation, the 

assets and liabilities of 

amalgamating company vested in 

the taxpayer.  Excess consideration 

paid by the taxpayer, over and 

above the value of net assets, was 

treated as goodwill in the books of 

the taxpayer.  The excess 

consideration was stated to be paid 

towards reputation of the 

amalgamating company's business, 

which was acquired by the taxpayer. 

The taxpayer claimed depreciation 

on such excess consideration, 

treated as goodwill, under 

Explanation 3(b) of Section 32 the 

Income Tax Act, 1961, on the 

ground that goodwill was in the 

nature of business or commercial 

right.

Goodwill arising on acquisition 

of business eligible for 

depreciation 

The Supreme Court, holding that 

depreciation was allowable on such 

goodwill, observed as follows:

• Explanation 3(b) to Section 32 

states that the expression 'asset' 

shall mean an intangible asset, 

being know how, patents, 

copyrights, trademarks, licenses, 

franchises, or any other business 

or commercial rights of a similar 

nature.

• A reading of the words 'any 

other business or commercial 

right of similar nature' indicates 

that goodwill would fall under 

the expression 'any other 

business or commercial right' 

and applying the principle of 

ejusdem generis, it had to be 

held that goodwill is an asset 

under Explanation 3(b) to 

Section 32.

Comments: The Delhi High Court, 

in the case of Hindustan Coca-Cola 

Beverages Pvt. Ltd: 198 Taxman 104 

had held that payment on account 

of goodwill is similar to assets like 

patents, trademarks, etc.  However, 

diverging views were expressed by 

the benches of the Tribunal on the 

issue of allowing of depreciation on 

Goodwill. The aforesaid decision of 

the Supreme Court has put to rest 

this controversy.

TAX & CORPORATE NEWS BULLETIN
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INDIRECT TAXES
Taxability of Vocational Education Courses/ Training/ Skill Development courses

Scope of Reverse Charge/ Joint Charge Mechanism enlarged

CBEC has clarified that when a Vocational Education Courses/ 

training/ skill development courses (VEC) is offered by an 

institution of the Government or a local authority, question of 

service tax does not arise. In terms of Section 66D (a), only 

specified services provided by the Government are liable to tax 

and VEC is excluded from the service tax.

However, if the VEC is offered by an institution, as an 

independent entity in the form of society or any other similar 

body, service tax treatment is determinable by the application of 

either sub-clause (ii) or (iii) of clause (l) of Section 66D of 

negative List of services.

(Source: CBEC Circular No. 164/15/2012-ST dated August 28, 2012)

Central Government has further enlarged the scope of Reverse Charge/ Joint Charge Mechanism by adding 
following services within its ambit w.e.f. August 7, 2012:-

(Source: CBEC Notification Nos. 45/2012-ST and 46/2012-ST dated August 7, 2012)

The e-payment of duty has been made mandatory for importers registered under Accredited Clients Programme 

( ) and importers paying customs duty of ` 100,000/- or more per Bill of Entry 

w.e.f. September 17, 2012.

(Source: CBEC Circular No. 24/2012- Customs dated September 5, 2012)

Mandatory E-Payment of Customs duty

http://www.cbec.gov.in/acp-idx.htm
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Description of a service
Service

Provider

Director

Service
Receiver

Company

Nature of
Charge

Reverse
Charge

Joint
Charge

Nil

25%

100%

75%

Service tax 
payable by 
the service 
provider

Services provided or agreed 
to be provided by a director 
of a company to the said 
company

Security Services (services 
relating to the security of any 
property, whether movable or 
immovable, or of any person, 
in any manner and includes 
the services of investigation, 
detection or verification, of 
any fact or activity.)

Individual/ 
HUF/ 
partnership 
firm/ AOP

Business 
Entity 
registered as 
body 
corporate

Service tax 
payable by 
the service 
recipient
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FEMA / FDI
Foreign Direct Investment (FDI) 

in single-brand product retail 

trading

The Government of India has 

revised the conditions for FDI in 

single brand product retail trading. 

The amendments may be listed as 

under:

• Only one non-resident entity, 

whether owner of the brand or 

otherwise, shall be permitted to 

undertake single brand product 

retail trading in the country, for 

the specific brand, through a 

legally tenable agreement, with 

the brand owner for 

undertaking single brand 

product retail trading in respect 

of the specific brand for which 

approval is being sought. 

[Earlier, the foreign investor 

could only be the owner of the 

brand.]

• In respect of proposals involving 

FDI beyond 51%, sourcing of 

30%, of the value of goods 

purchased, will be done from 

India, preferably from MSMEs, 

village and cottage industries, 

artisans and craftsmen, in all 

sectors, where it is feasible. The 

quantum of domestic sourcing 

will be self certified by the 

company, to be subsequently 

checked, by the statutory 

auditors. [Earlier, the 30% 

sourcing was to be done on 

value of goods sold and from 

Indian small industries/ village 

and cottage industries, artisans 

and craftsmen.]

• Retail trading, in any form, by 

means of e-commerce, would 

not be permissible, for 

companies with FDI, engaged in 

the activity of single brand 

retail trading.

(Source: DIPP Press Note No. 4 of 2012)

The Government of India has 

permitted FDI, upto 51%, under the 

Government approval route, in 

multi-brand retail trading subject to 

the specified conditions. The key 

conditions may be listed as under:

• Minimum FDI of US$ 100 million 

should be brought in by the 

foreign investor;

• At least 50% of the total FDI 

brought in shall be invested in 

'backend infrastructure' within 

3 years of the first tranche of 

FDI.

• At least 30% of the value of 

procurement of manufactured/ 

proceesed products purchased 

shall be sourced from Indian 

small industries which have a 

total investment in plant and 

machinery not exceeding US$ 1 

million.

• Government will have the first 

right to procurement of 

agricultural products.

• Retail trading, in any form, by 

means of e-commerce, would 

not be permissible, for 

companies with FDI, engaged in 

the activity of multi-brand retail 

trading.

FDI in multi-brand retail trade

• This is an enabling policy and 

the State Governments and 

Union Territories would be free 

to take their own decision in 

regard to implementation of 

this policy.

(Source: DIPP Press Note No. 5 of 2012)

The Government of India has 

permitted foreign airlines to invest, 

under Government approval route, 

in the capital of Indian Companies, 

operating scheduled and non-

scheduled air transport services, up 

to the limit of 49% of their paid-up 

capital.

Such investment shall be subject to 

the following conditions:

• The 49% limit will subsume FDI 

and Foreign Institutional 

Investors investments.

• The investments so made would 

comply with the relevant 

regulations of Securities and 

Exchange Board of India (SEBI).

• A Scheduled Operator's Permit 

can be granted only to a 

Company

o That is registered and has 

its principal place of 

business within India;

o The Chairman and at least 

two-thirds of the Directors 

of which are citizens of 

India; and

o The substantial ownership 

and effective control of 

which is vested in Indian 

nationals.

• All foreign nationals likely to be 

associated with Indian 

scheduled and non-scheduled 

air transport services, as a result 

of such investment shall be 

FDI in Civil Aviation Sector
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cleared from security view point 

before deployment;

• All technical equipment that 

might be imported into India as 

a result of such investment shall 

require clearance from the 

Ministry of Civil Aviation.

(Source: DIPP Press Note No. 6 of 2012)

The Government of India has 

amended the foreign investment 

limits, in the companies engaged in 

providing broadcasting carriage 

services, subject to the terms and 

conditions, as may be specified by 

the Ministry of Information and 

Broadcasting  from time to time, in 

the following manner:

• Teleports, Direct to Home, Cable 

Networks:  Increase in Foreign 

investment limit from 49% to 

74% subject to:

o Foreign investment up to 

49% being permitted 

under the automatic route; 

and

o Foreign investment beyond 

49% and upto 74% being 

permitted under the 

Government route;

• Mobile TV: Permitting foreign 

investment upto 74% subject to:

o Foreign investment up to 

49% being permitted 

under the automatic route; 

and

o Foreign investment beyond 

49% and upto 74% being 

permitted under the 

Government route;

The foreign investment limit, in 

companies engaged in aforesaid 

activities, shall include, in 

addition to FDI, investment by 

Foreign Institutional Investors 

Foreign investment in 

Companies operating in the 

Broadcasting Sector

(FIIs), Non-resident Indians 

(NRIs), Foreign Currency 

Convertible Bonds (FCCBs), 

American Depository Receipts 

(ADRs), Global Depository 

Receipts (GDRs) and convertible 

preference shares held by 

foreign entities.

(Source: DIPP Press Note No. 7 of 2012)

The Government of India has 

permitted foreign investment, upto 

49% in Power Exchanges, registered 

under the Central Electricity 

regulatory Commission (Power 

Market) Regulations, 2010, as 

under:

• Such foreign investment would 

be subject to an FDI limit of 

26% and an FII limit of 23% of 

the paid-up capital;

• FII investment would be 

permitted under the automatic 

route and FDI would be 

permitted under the 

Government approval route;

• FII purchases shall be restricted 

to secondary market only;

• No non-resident investor/ entity, 

including persons acting in 

concert, will hold than 5% of 

the equity shares in these 

companies; and

• The foreign investment would 

be in compliance with SEBI 

regulations; other applicable 

laws/ regulations; security and 

other conditionalities.

(Source: DIPP Press Note No. 8 of 2012)

The guidelines relating to 

submission of Annual Performance 

Report (APR) in terms of Foreign 

Exchange Management (Transfer or 

Issue of any Foreign Security) 

Foreign investment in Power 

Exchanges

Overseas Direct Investments by 

Indian Party – Rationalisation

(Amendment) Regulations, 2004 has 

been amended as under:

• An Indian party, which has set 

up/ acquired a Joint Venture (JV) 

or Wholly Owned Subsidiary 

(WOS) overseas in terms of the 

said Regulations, shall submit, 

to the designated Authorised 

Dealer every year, an APR in 

Form ODI Part III in respect of 

each JV or WOS outside India, 

and other reports or documents 

as may be specified by the RBI 

from time to time, on or before 

the 30th of June each year. The 

APR, so required to be 

submitted, has to be based on 

the latest audited annual 

accounts of the JV/ WOS, unless 

specifically exempted by the RBI.

The exemption granted for 

submission of APR based on the un-

audited accounts of the JV/ WOS 

subject to the terms and conditions 

as specified in the A.P (DIR Series) 

Circular no. 96 dated March 28, 

2012 shall continue. 

(Source: RBI A.P. (DIR Series) Circular no. 29 

dated September 12, 2012)

Borrowing and lending of Indian 

Rupees between two persons 

resident in India does not attract 

the provisions of the Foreign 

Exchange Management Act, 1999 

('FEMA'). In case where a Rupee 

Non-resident guarantee for non-

fund based facilities entered 

between two resident entities 
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loan is granted against the 

guarantee provided by a person 

resident outside India, there is no 

transaction involving foreign 

exchange until the guarantee is 

invoked and the non-resident 

guarantor is required to meet the 

liability under the guarantee. The 

Reserve Bank of India (RBI) vide 

Notification no. FEMA 29/2000-RB 

dated September 26, 2000 has 

granted general permission to a 

person resident in India, being a 

principal debtor, to make payment 

to a person resident outside India, 

who has met the liability under a 

guarantee. 

RBI has now decided to extend the 

facility of non-resident guarantee 

under the general permission for 

non-fund based facilities (such as 

Letters of Credit/ Guarantees/ Letter 

of Undertaking / Letter of Comfort) 

entered into between two persons 

resident in India. The method of 

discharge of liability by the non-

resident guarantor under the 

guarantee and the subsequent 

repayment of the liability by the 

principal debtor would continue, as 

detailed in A.P. (DIR Series) Circular 

no. 28 dated March 30, 2001. 

(Source: A. P. (DIR Series) Circular No. 20 

dated August 29, 2012)

RBI has allowed that a person, who 

is a citizen of Pakistan or an entity 

incorporated in Pakistan may, may 

with the prior approval of the 

Foreign Investment Promotion 

Board of the Government of India, 

purchase shares and convertible 

debentures of an Indian company 

under Foreign Direct Investment 

Scheme, subject to the terms and 

conditions specified in Schedule 1 of 

FEMA 20. 

Foreign Direct Investment by 

citizen/ entity incorporated in 

Pakistan

CORPORATE LAW / MCA / SEBI
Exemption from Central 

Government approval for the 

payment of managerial 

remuneration

The Ministry of Corporate Affairs 

(MCA) vide Notification no. GSR 

534(E) dated July 14, 2011 

exempted the companies from 

obtaining the approval from the 

Central Government for payment of 

remuneration exceeding the limits 

imposed by the Companies Act, 

1956 in respect of managerial 

persons not having any interest in 

the capital of the company and are 

not related to the directors or 

promoters thereof. 

In continuation to the aforesaid 

notification, it has now been 

clarified by the MCA that any 

employee holding shares of the 

company up to 0.5% of paid up 

share capital thereof under any 

scheme formulated for allotment of 

shares to such employees including 

under Employees' Stock Option Plan 

or by way of qualification shares are 

also covered under the category of 

persons not having any interest in 

the capital of the company. 

(Source: MCA Notification F. No. 14/11/2012-

CL-VII dated August 16, 2012)

In supersession of MCA's earlier 

Notification no. G.S.R 222(E) dated 

March 17, 2011 with respect to 

delegation of powers and functions 

of Central Government to the 

Registrars of Companies (ROCs), the 

Central Government has now 

delegated its power and functions 

under the sections 21, 25, Proviso to 

Section 31(1), 108 (1D) and 572 of 

Delegation of powers of Central 

Government to Registrar of 

Companies

the Companies Act, 1956 to the 

ROCs, with effect from August 12, 

2012, subject to the condition that 

the Central Government may revoke 

such delegation of powers or may 

by itself exercise the powers and 

functions under the aforesaid 

Sections, if in its opinion such a 

course of action is necessary in the 

public interest.

(Source: MCA Notification no. S.O. 1538(E) 

dated July 10, 2012)

In supersession of MCA's earlier 

notification no. G.S.R 223(E) dated 

March 18, 2011 with respect to 

delegation of powers and functions 

of Central Government to the 

Regional Directors (RDs), the Central 

Government has now delegated 

power and functions under  

Sections 17, 18, 19, 22, 224 (3), 

224(4), 224(7), 224(8a), 141, 188, 

297(1), 394-A, 400, Second proviso 

to Section 439 (5), 439(6), 496(1)(a), 

508(1)(a), 551(1), 555 (7b),  555 (9), 

Delegation of Powers of Central 

Government to Regional 

Directors
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610 (1) and 627 of the Companies 

Act, 1956 to RDs, w.e.f. August 12, 

2012, subject to the condition that 

the Central Government may revoke 

such delegation of powers or may 

by itself exercise the powers and 

functions under the aforesaid 

sections, if in its opinion such a 

course of action is necessary in the 

public interest. 

(Source: MCA Notification no S.O. 1539(E) 

dated July 10, 2012)

With effect from August 12, 2012, 

the provisions of Section 7, 8 (in 

relation to Sections 18 & 19 of the 

Companies Act, 1956), 20 and 25 (in 

relation to Section 188 of the 

Companies Act, 1956) of the 

Companies (Second Amendment) 

Act, 2002 have come into force. 

Accordingly, the following 

amendments have taken place: 

i) The authority governing the 

change in registered office of a 

company from one state to 

another has been shifted from 

Company Law Board to Central 

Government (Section 17 of the 

Companies Act, 1956).

ii) The relevant authority has been 

shifted from Company Law 

Board to Central Government 

(Section 18 & 19 of the 

Companies Act, 1956).

iii) The authority for rectification of 

register of charges has been 

shifted from Company Law 

Board to Central Government 

(Section 141 of the Companies 

Act, 1956).

iv) The authority to move 

application for non-circulation 

of certain statements along with 

notice of general meeting will 

be shifted from Company Law 

Partial notification of 

Companies (Second 

Amendment) Act, 2002

Board to Central Government 

(Section 188 of the Companies 

Act, 1956).

In all the above cases, the Central 

Government has delegated its 

power and functions to the 

concerned Regional Directors 

through Notification no S.O. 1539(E) 

dated July 10, 2012.

(Source: MCA Notification no. S.O. 1540(E) 

dated July 10, 2012)

In accordance with the Finance Act, 

2012, since Non- Whole Time 

Directors of a company are not 

covered under the exempted list 

prescribed under the Finance Act, 

2012, sitting fees/ commission 

payable to them by the company is 

also liable to service tax. 

If such service tax is payable by the 

company, it will be deemed to be a 

part of the remuneration under 

Section 198 of the Companies Act, 

1956 and would accordingly 

increase their remuneration. This 

remuneration could then exceed 

the limit 1% or 3% of the profit of 

the company, as the case may be, (in 

accordance with Section 309(4) of 

the Companies Act, 1956) and such 

increase of remuneration shall 

require approval of Central 

Government u/s 309 and 310 of the 

Companies Act, 1956. However, 

MCA has decided vide this circular 

Applicability of Service Tax on 

commission payable to Non-

Whole Time Directors of a 

company u/s 309(4) of the 

Companies Act, 1956

that such an increase in the 

remuneration shall not require 

approval of the Central Government 

even if it exceeds the 

abovementioned limits for the 

financial year 2012-13.

(Source: MCA Circular no. 24/2012 dated 

August 9, 2012)

MCA has issued the following 

clarifications to the Investor 

Education and Protection Fund 

(uploading of information 

regarding unpaid and unclaimed 

amounts lying with the companies) 

Rules, 2012:

i) As per the said rules, 

information is to be filed in 

Form no. 5 INV and the cut-off 

date for filing information in 

Form 5 INV refers to the date of 

annual general meeting up to 

which the information relating 

to a particular year is to be 

updated and then filed.

ii) The companies are required to 

file one Form no. 5 INV each 

year for furnishing information 

on unpaid/ unclaimed amounts 

lying with companies as on the 

date of annual general meeting.

(Source: MCA Circular no. 17/2012 dated July 

23, 2012)

Securities and Exchange Board of 

India (SEBI) vide Circular nos. 

CIR/CFD/DIL/10/2010 dated 

December 16, 2010 and 

CIR/CFD/DIL/1/2012 dated February 

Clarifications to the Investor 

Education and Protection Fund 

(uploading of information 

regarding unpaid and unclaimed 

amounts lying with the 

companies) Rules, 2012

Manner of achieving minimum 

public shareholding 

requirements in terms of 

Securities Contracts 

(Regulation) Rules

DIRECTOR
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8, 2012 provided for certain 

methods by way of amendments to 

the Equity Listing Agreement to 

enable listed companies to achieve 

minimum level of public 

shareholding. In continuation of the 

above circulars, SEBI has now, with a 

view to facilitate listed entities to 

comply with the minimum public 

shareholding requirements within 

the time specified in Securities 

Contracts (Regulation) Rules, 1957 

(SCRR), inserted the following 

additional methods in clause 40A of 

the Equity Listing Agreement after 

item (d):

"(e) Rights Issues to public 

shareholders, with promoter/ 

promoter group shareholders 

forgoing their entitlement to 

equity shares, whether present 

or future, that may arise from 

such issue.

(f) Bonus Issues to public 

shareholders, with 

promoter/promoter group 

shareholders forgoing their 

entitlement to equity shares, 

whether present or future, that 

may arise from such issue.

(g) any other method as may 

be approved by SEBI, on a case 

to case basis."

The listed entities desirous of 

achieving the minimum public 

shareholding requirement through 

other means or seeking any 

relaxation from the available 

methods may approach SEBI with 

appropriate details and such 

requests would be considered by 

SEBI on the merits of each case. SEBI 

would endeavour to communicate 

its decision within 30 days from the 

date of receipt of such requests. 

(Source: SEBI Circular no. CIR/CFD/DIL/11/2012 

dated August 29, 2012)

SEBI vide Circular no. 

CIR/CFD/DIL/3/2011 dated June 3, 

2011, had prescribed that the 

redemption of the IDRs, after the 

completion of one year from the 

date of issuance of such IDRs, shall 

be permitted only if the IDRs are 

infrequently traded on the stock 

exchange(s) in India. Now, in order 

to improve the attractiveness of 

IDRs as an instrument it has been 

decided to prescribe a framework 

for two-way fungibility of IDRs. 

However, to retain the domestic 

liquidity, it has been decided to 

allow partial fungibility of IDRs (i.e., 

redemption/ conversion of IDRs into 

underlying equity shares) in a 

financial year to the extent of 25% 

of the IDRs originally issued. 

(Source: SEBI Circular no. CIR/CFD/DIL/10/2012 

dated August 28, 2012)

SEBI vide Circular no. 

CIR/OIAE/2/2011 dated June 3, 2011 

implemented the system of SEBI 

Complaints Redress System (SCORES) 

advising all companies whose 

securities are listed on various stock 

exchanges to comply with the 

provisions of the said circular.

In this regard, all companies whose 

securities are listed on stock 

exchanges were required to obtain 

SCORES authentication by 

September 14, 2012 in terms of the 

aforesaid circular.

Redemption of Indian 

Depository Receipts (IDRs) into 

underlying Equity Shares

Redressal of investor grievances 

against listed companies 

All companies against whom 

complaints are pending on SCORES, 

shall take appropriate necessary 

steps within 7-days of receipt of 

complaint by the concerned 

company through SCORES, so as to 

resolve the complaint within 30-

days of receipt of complaint and 

also keep the complainant duly 

informed of the action taken 

thereon.

In case of failure to comply with the 

above, SEBI may take appropriate 

actions under the law.

(Source: SEBI Circular no. CIR/OIAE/1/2012 

dated August 13, 2012)

Clause 31(a) of Equity Listing 

Agreement, inter-alia, requires 

listed companies to submit 6 copies 

of annual reports containing 

audited annual financial statements 

to the stock exchanges. Now, the 

SEBI has directed that the listed 

companies shall submit the 

following forms, as may be 

applicable, along with copies of 

annual reports submitted to stock 

exchanges: 

i) Form A: Unqualified/ Matter of 

Emphasis Report 

ii) Form B: Qualified/ Subject to/ 

Except for Audit Report

The format of these forms has been 

provided as an annexure to the 

circular. These forms shall be signed 

by (a) Chief Executive Officer / 

Managing Director, (b) Chief 

Financial Officer, (c) Auditor, and (d) 

Chairman of the Audit Committee. 

The information submitted as per 

these forms shall also be required to 

draw attention to relevant notes in 

the annual financial statements, 

management's response to 

qualifications in the Directors' 

Filing of forms along with the 

annual reports
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Report and comments of the Board/ 

Chair of the Audit Committee. This 

circular is applicable to all annual 

audited financial results submitted 

for the period ending on or after 

December 31, 2012.

(Source: SEBI Circular no. CIR/CFD/DIL/7/2012 

dated August 13, 2012)

In July 2011, MCA had issued the 

'National Voluntary Guidelines on 

Social, Environmental and Economic 

Responsibilities of Business'. In line 

with the above Guidelines, it has 

been decided to mandate inclusion 

of Business Responsibility Reports 

(“BR reports”) as part of the Annual 

Reports for listed entities. 

Accordingly, certain listing 

conditions have been specified by 

way of inserting Clause 55 in the 

Equity Listing Agreement.

The requirement to include BR 

Reports as part of the annual 

reports shall be mandatory for top 

100 listed entities based on market 

capitalisation at BSE and NSE as on 

March 31, 2012. Other listed entities 

may voluntarily disclose BR Reports 

as part of their annual reports. 

Business Responsibility Reports

The provisions of this circular shall 

be applicable with effect from 

financial year ending on or after 

December 31, 2012. However, listed 

entities which are yet to submit 

their annual reports for financial 

year ended on March 31, 2012 may 

also include BR Reports as part of 

their Annual Reports on a voluntary 

basis.

(Source: SEBI Circular No. CIR/CFD/DIL/8/2012 

dated August 13, 2012)

The definition of QFI was amended 

via Circular CIR/ IMD/ FII&C/ 13/ 2012 

dated June 7, 2012 wherein the 

explanation to the definition stated 

that phrases the term “Person” and 

“resident in India” shall carry the 

same meaning as under Foreign 

Exchange Management Act (FEMA), 

1999 and the Income Tax Act, 1961. 

However in consultation with 

Government of India and RBI, it has 

now been decided that the term 

"person" and the phrase "resident 

in India" shall carry the same 

Amendment to definition of 

Qualified Foreign Investor (QFI) 

and QFI investment in debt 

mutual fund schemes which 

invest in infrastructure

meaning as defined under the 

Income Tax Act, 1961.

Further, vide SEBI Circular 

IMD/DF/14/2011 dated August 9, 

2011 QFIs have been allowed to 

invest in mutual fund debt schemes 

which invest in infrastructure debt 

up to a total ceiling of USD 3 billion 

out of the total long term corporate 

infrastructure limits of USD 25 

billion.

RBI vide its circular A.P. (DIR Series) 

Circular no. 135 dated June 25, 2012 

had relaxed investment restriction 

for QFI investment in debt mutual 

fund schemes which invest in 

infrastructure.

Accordingly, QFIs can now invest in 

those debt mutual fund schemes 

that hold at least 25 percent of their 

assets (either in debt or equity or 

both) in the infrastructure sector 

under the USD 3 billion investment 

limit of debt mutual fund schemes 

which invest in infrastructure.

Monitoring and allocation of USD 3 

billion limit of QFI investment in 

debt mutual fund schemes which 

invest in infrastructure shall be in 

the following manner-

In partial amendment to SEBI 

Circular IMD/DF/14/2011 dated 

August 9, 2011, QFI can invest 

without obtaining approval until 

the overall QFI investments reaches 

90% (ninety percent) of USD 3 

billion, i.e., USD 2.7 billion.

Terms and conditions related to 

monitoring, allocation, requirement 

of obtaining prior approval (after 

reaching 90% of investment limit) 

and reporting shall be as prescribed 

in circular CIR/IMD/FII&C/17/2012 

dated July 18, 2012.

QFIs shall have to comply with 

provisions of the FEMA.

(Source: SEBI Circular No. CIR/ IMD/ FII&C/ 18/ 

2012 dated July 20, 2012)
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Investment by QFI in Indian 

Corporate Debt

SEBI vide its Circulars 

Cir/IMD/DF/14/2011 and 

Cir/IMD/FII&C/3/2012 dated August 

9, 2011 and January 13, 2012 

respectively had allowed QFIs to 

invest in schemes of Indian mutual 

funds and Indian equity shares 

subject to terms and conditions 

mentioned therein by opening a 

demat account with a qualified 

Depository Participant (DP). 

According to the present Circular, 

QFIs have now been allowed to 

invest in Indian corporate debt 

securities and debt schemes of 

Indian mutual funds.

(Source: SEBI Circular No. CIR/ IMD/ FII&C/ 17 / 

2012 dated July 18, 2012)

Amendment to the Equity 

Listing Agreement –Platform for 

e-Voting by Shareholders of 

Listed Entities 

Section 192A of the Companies Act, 

1956, read with the Companies 

(Passing of the Resolution by Postal 

Ballot) Rules, 2001 (“the Rules”) 

obligates the listed companies to 

conduct certain businesses only by 

way of postal ballot. Further, SEBI 

(Buy Back of Securities) Regulations, 

1998, SEBI (Delisting of Equity 

Shares) Regulations, 2009, SEBI 

(Issue of Capital and Disclosure 

Requirements) Regulations, 2009 

and SEBI (Substantial Acquisition of 

Shares and Takeovers) Regulations, 

2011 require listed companies to 

pass certain additional businesses 

through postal ballot. 

To enable wider participation of 

shareholders in important 

proposals, the listed companies are 

required to enable e-voting facility 

also to their shareholders, in respect 

of those businesses which are 

transacted through postal ballot by 

the listed companies. Initially, this 

requirement shall be applicable to 

top 500 listed entities at BSE and 

NSE, chosen based on the market 

capitalization computed as on the 

date of this circular. Accordingly 

suitable listing conditions have been 

specified in this regard and the 

Equity Listing Agreement has been 

amended by inserting a new clause 

35B after clause 35A to provide e-

voting facility to its shareholders.

(Source: SEBI Circular no. CIR/CFD/DIL/6/2012 

dated July 13, 2012)

Recent Supreme Court ruling on 

applicability of Part I on 

'Foreign Commercial 

Arbitration'

Bharat Aluminium Co v. Kaiser 

Aluminium Technical Services Inc.

A Constitutional Bench of the 

Supreme Court has delivered a 

landmark judgment on September 

6, 2012 in Bharat Aluminium Co v 

Kaiser Aluminium Technical Services 

Inc superseding the doctrine laid 

down by it earlier in Bhatia 

International v Bulk Trading S.A. 

(“Bhatia International”) in the year 

2002. In Bhatia International case, 

the Supreme Court had held that 

Part I of the [Indian] Arbitration and 

Conciliation Act, 1996 (“Arbitration 

Act”), dealing with the power of a 

court to grant interim relief, could 

be applied to arbitration having a 

foreign seat unless the parties 

specifically opted out of such an 

arrangement. 

Now, the Court has held that Part I 

of the Arbitration Act would have 

no application to international 

commercial arbitration held outside 

India. Therefore, such awards would 

only be subject to the jurisdiction of 

the Indian courts when the same 

are sought to be enforced in India 

in accordance with the provisions 

contained in Part II of the 

Arbitration Act. The provisions 

contained in Arbitration Act make it 

crystal clear that there can be no 

overlapping or intermingling of the 

provisions contained in Part I with 

the provisions contained in Part II of 

the Arbitration Act.

The Court further held that the 

provision contained in Section 2(2) 

of the Arbitration Act is not in 

conflict with any of the provisions 

of either Part I or Part II of the 

Arbitration Act. In an international 

commercial arbitration having 

foreign seat, no application for 

interim relief would be 

maintainable under Section 9 or any 

other provision, as applicability of 

Part I of the Arbitration Act is 

limited to all arbitrations which 

take place in India. Similarly, no suit 

for interim injunction simplicitor 

would be maintainable in India, on 

the basis of an international 

commercial arbitration having seat 

outside India.

Therefore, the Part I of the 

Arbitration Act is applicable only to 

all the arbitrations which take place 

within the territory of India. 

The Supreme Court has also held 

that the doctrine laid down in this 

case shall apply prospectively and 

the doctrine laid down in Bhatia 

International shall hold good for 

the arbitration agreements entered 

prior to this ruling.

[INDIAN] ARBITRATION AND CONCILIATION ACT 1996
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6

7

Pay Service Tax in Form TR-6, 
collected during September, 2012 
(by persons other than individuals, 
proprietors and partnership firms)

Submission of half yearly Service 
Tax return in Form ST-3 or ST- 3A 
along with a copy of Form TR-6 (in 
triplicate), for half year ended 

Rule 6

Rule 7

Service Tax 
Rules, 1994

Service Tax 
Rules, 1994

October  5, 2012
(October  6, 
2012 in case of 
e-payments) 

October 25, 
2012

Service Tax 
Authorities

Service Tax 
Authorities

COMPLIANCE CHECKLIST 
September-October, 2012

Sr. 
No 

PARTICULARS Sections/ Rules
Clauses, etc

Compliance 
Due Date 

To whom to be 
submitted 

1

3

4

5

Deposit TDS from Salaries paid for 
September, 2012

Quarterly Statement of TDS in 
Form 27Q (Payment to non-
resident)

Quarterly Statement of TDS in 
Form 24Q (Salaries)

Quarterly Statement of TDS in 
Form 26Q (Other than Salaries)

Section 192

Rule 31A

Rule 31A

Rule 31A

Income Tax  Act, 
1961

Income Tax 
Rules, 1962

Income Tax 
Rules, 1962

Income Tax 
Rules, 1962

October 7, 2012

October 15
2012

, 

October 15
2012

, 

October 15
2012

, 

Income Tax 
Authorities

Income Tax 
Authorities

Income Tax 
Authorities

Income Tax 
Authorities

2 Deposit TDS from contractors bill, 
payment of commission or 
brokerage, rent, professional or 
technical services / royalty paid in  
September, 2012

Section 194-H
Section 194-I
Section 194-C
Section 194-J

Income Tax  Act, 
1961

October 7, 
2012

Income Tax 
Authorities

A. INCOME TAX

Acts/ Regulations,
etc.

October 10, 2012

October 5, 2012
(October  6, 
2012 in case  of 
e-payments)

8

9

Submission of CENVAT Return for 
September, 2012

Pay Central Excise duty on the 
goods removed from the factory or 
the warehouse during September, 
2012

Rule 9(7)

Rule 8

CENVAT Credit 
Rules, 2004

Central Excise 
Rules, 2002

Excise 
Authorities

Excise 
Authorities

Payment of monthly Employees' 
Provident Fund (EPF) dues.

Para 38 EPF Scheme, 
1952

Within 15 days 
from close of 
every month

Provident 
Fund 
Authorities

11

12

Monthly return of Provident Fund 
for the previous month w.r.t. 
international workers.

Monthly return of Provident Fund 
for the previous month (other than 
international workers)

Para 36

Para 38

EPF Scheme, 
1952

EPF Scheme, 
1952

Within 15 days 
from close of 
every month

Within 25 days 
from close of 
every month

Provident 
Fund 
Authorities

Provident 
Fund 
Authorities

10

C. LABOUR LAWS

B. CENTRAL EXCISE & SERVICE TAX

TAX & CORPORATE NEWS BULLETIN
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